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Name & Address of the Appellant & Respondent
M/s. Contract Pharmacal Corporation India Pvt. Ltd
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|.  Any person aggrieved by this Order-In-Appeal issued under rthe Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in @ warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported i any

country or territory outside India.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5.Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One_copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(M amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) Inview of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

Two appeals have been filed before the Appellate Authority under
section 107 of the Central Goods and Services Act, 2017 by M/s Confract
Pharmacal Corporation India Private Limited, Plot No.42, Panchratna
Industrial Estate, Part-3, Changodar, Sarkhej-Bavia Highway, Ahmedabad-
382213 [henceforth-‘appellant'lholding  GSTIN - No.24AAFCC2957E1ZV
against two Order In Original dated 24.09.2018 (henceforth, ‘impugned
orders') passed by the Deputy Commissioner CGST&CX, Division-IV,Ulariya,
Sanand, Ahmedabad North (henceforth,'adjudicating authority’)in Form

GST RFD 06 as detailed below:

Sr. | Appeal No. Order No. and | Period Amount
No. : date of GST of under dispute
RFD- 06 dispute | Integrated
Tax (Rs.)
| V2(GST)174/North/Appeals/20 | 105/FINAl dated | July 14,31,923/-
18-19 | 24.09.2018 2017
2 V2(GST)175/North/Appeals/20 | 106/FINAl dated | July 13,38,899/-
18-19 | 24.09.2018 2017

2 The facts of the case, in brief, are that the appellant filed two
refund claims dated 07.08.2018 in the form RFD-0O1A of IGST Rs.14,31,923/-
and Rs.13,38,899/- paid by them on export of services during July and
August, 2017 respectively being Zero rated supply of Services in term of
sub-section (3) of Section 16 of Integrated Goods and Service Tax Act,
2017 read with Section 54 of Central Goods and Service Tax Act, 2017
which was rejected under impugned orders mainly for non compliance of

query raised under deficiency memo dated 21.08.2018.

3. Being aggrieved with the impugned order the appellant preferred
this appeals under prescribed form GST APL-01 contesting inter alia, that
the adjudication authority has rejected the refund claims without ‘serving
the notice in Form GST RFD-08 in term of Rule 92 of Central Goods and
Service Tax Rules, 2017 and hence the appellant could not reply in form
GST RFD-09. Thus, rejection of refunds without providing an opportunity of
being heard resulted in violation of principles of natural justice; that the
appellant is also not granted refund of ninety per cent on provisional basis
as provided under Section 54(6) of the CGST Act,2017; that no time limit
has been prescribed for the purpose of replying the deficiencies under
CGST Act,2017 and CGST Rules,2017, the impugned orders are in violation
of Circular No. 59/33/2018-GST dated 04.09.2018; that as per the said
circular dated 04.09.2018, no order in Form GST RFD-O4/}36«C)EST¢3'§‘:| sued in
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F.No.V2(GST)174&175/North/Appeals/2018-19

respect of an application against which a deficiency memo has been
issued. However the adjudicating authority has passed GST RFD-06
rejecting the refund; they also cited Circular no.70/44/2018 GST dated
26.10.2018 in this regard. Etc.,

4, Personal hearing was held on 17.01.2019 wherein Shri Rohan
Thakkar, Chartered Accountants appeared on behalf of the appellant,
reiterated the grounds of appeal and submitted copies of circulars dated
15.11.2017, 04.09.2018 & 26.10.2018 in the matter.

5: | have carefully gone through the facts of both the cases and
submissions made in the appeal memorandums. On perusal of records, |
observe that the refund claims has been rejected by the adjudicating
authority on the ground that the appellant did not submitted the reply to
deficiency memo dated within stipulated time period as per rule 93(1)
read with Circular no.17/17/2017-Central Tax dated 15.11.2017. It would
be therefore pertinent to go through said rules and circular:

5.1 Rule 93(1) of CGST Rules, 2017 :

93. Credit of the amount of rejected refund claim.-
(1) Where any deficiencies have been communicated under sub-rule (3) of rule

90, the amount debited under sub-rule (3) of rule 89 shall be re- -credited to the

electronic credit ledger.
(2) Where any amount claimed as refund is rejected under rule 92, either fully or
partly, the amount debited, to the extent of rejection, shall be re-credited to the

electronic credit ledger by an order made in FORM GST PMT-03.

Explanation.— For the purposes of this rule, a refund shall be deemed to be
rejected, if the appeal is finally rejected or if the claimant gives an undertaking in

writing to the proper officer that he shall not file an appeal.

Plain reading of the above rule 93(1) stipulates that amount debited
under sub-rule (3) of rule 82 shall be re-credited to the electronic credit
ledger of the claimant if deficiencies have been communicated to them.
Further, some clarifications and guidelines are issued under Circular
no.17/17/2017-Central Tax dated 15.11.2017 in respect of manual filing

and processing of refund claims in respect of Zero-rated supplies. Para 3.3

clarifies that;

“Deficiencies, if any, in documentary evidences are to be ascertained and

communicated in FORM GST RFD-03 within 15 days of fllm,g of the refund

; "’C/)\ .

application. Deficiency Memo should be complete m all,resnectse\_" d only one

Deficiency Memo shall be given. Submission of: a;rpllcatlon aﬂer eficiency
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Memo shall be treated as a fresh application. Resubmission of the application,
after rectifying the deficiencies pointed out in the Deficiency memo, shall be
made by using the ARN and debit entry number generated originally. If the
application is not filed afresh within thirty days of the communication of the
deficiency memo, the proper officer shall pass an order in FORM GST PMT-03
and re-credit the amount claimed as refund through FORM GST RFD-01B.”

5.2 It also stipulates for grant of provisional refund within seven days of
issue of acknowledgements with the remark as under:

" The amount of provisional refund shall be calculated taking into account the

total input tax credit, without making any reduction for credit being

provisionally accepted. Provisional refund shall be granted separately for each

head CT / ST / UT / IT/ Cess within 7 days of acknowledgement in FORM GST

RFD-04. Before sanction of the refund a declaration shall be obtained that the

applicant has not contravened rule 91(1). Payment advice to be issued in FORM

GST RFD-05. Refund would be made directly in the bank account mentioned in

the registration.”
5.3 Said circular also clarifies that submission of the application after
deficiency memo shall be freated as a fresh application. It nowhere
provides for issuance of order in the FORM RFD-06 in a case where
Deficiency Memo RFD-03 has been issued. It is presumed that once
deficiency memo complete in all respect has been issued, it becomes
mandatory for the claimant to re-submit the application after rectifying
the deficiencies pointed out therein and If the application is not filed
afresh by the claimant within thirty days of the communication of the
deficiency memo, the proper officer shall pass an order in FORM GST PMT-

03 and re-credit the amount claimed as refund through FORM GST RFD-

01B if claim pertains to ITC unutilized due to zero rated supplies. Issuing of -

the order RFD-06 for rejection of refund claim was not required at this
stage for the reasons that no fresh application of refund after rectifying
the deficiencies pointed out has been filed by the claimant and no show
cause notice was issued. Thus, the method prescribed mandates that
once deficiency memo is issued, the claimant has to apply a fresh within
thirty days in absence of which as a conclusiveness of the refund claim,
the amount claimed shall be re-credited in electronic credit ledger of the
claimant by the refund sanctioning authority without passing any formal
rejection order. In this regard | observe that in the deficiency memo dated
21.08.2018 itself it is mentioned that “you are advised to file a fresh refund
application after rectification of above deficiencies”. | find that this
remark was sufficient to communicate the conclusiveness of the refund

application status to the claimant and no separate ng[gj;;REQ—Oé at such

A

stage was required.
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5.4 In view of these, neither the Rule 93(1) of CGST Rules,2017 nor the
Circular no.17/17/2017-Central Tax dated 15.11.2017 stipulates for passing
of an order either rejecting or sanctioning the refund by the adjudicating
authority in the FORM RFD-06 in such stage of processing the refund
application. Therefore, issuances of both the impugned orders RFD-06
were premature at such stage. Though the refund has been denied on
account of non compliance of query memo, it would not be proper to
consider that it has been rejected wrongfully. The action of Issuance of
RED-06 order which was not required at this stage is nothing but an
additional communication to the claimant as well as procedural error on

the part of the adjudicating authority.

6. It is further contested by the appellant that refund of ninety per
cent on provisional basis as provided under Section 54(6) of the CGST
Act 2017 is also not granted to them. As per the provisions of Rule 91 of the

CGST Rules, 2017 the refund sanctioning authority on being prima facie

* satfisfied that the amount claimed as refund under sub-rule (1) is due to

the applicant in accordance with the provisions of subsection (é) of
section 54, has to sancfion the amount of refund due to the said
applicant on a provisional basis within a period not exceeding seven

days. Said rule 91 CGST Rules, 2017 is reproduced below for ease of

reference:

RULE 91. Grant of provisional refund. — (1) The provisional refund in
accordance with the provisions of sub-section (6) of section 54 shall be granted
subject to the condition that the person claiming refund has, during any period of
five years immediately preceding the tax period to which the claim for refund
relates, not been prosecuted for any offence under the Act or under an existing law
where the amount of tax evaded exceeds two hundred and fifty lakh rupees.

(2) The proper officer, after scrutiny of the claim and the evidence submitted in
support thereof and on being prima facie satisfied that the amount claimed as
refund under sub-rule (1) is due to the applicant in accordance with the provisions
of sub-section (6) of section 54, shall make an order in FORM GST RFD-04%,
sanctioning the amount of refund due to the said applicant on a provisional basis
within a period not exceeding seven days from the date of the acknowledgement
under sub-rule (1) or sub-rule (2) of rule 90.

(3) The proper officer shall issue a payment advice in FORM GST RFD-05* for
the amount sanctioned under sub-rule (2) and the same shall be electronically
credited to any of the bank accounts of the applicant mentioned in his registration
particulars and as specified in the application for refund.

In this context, | find from the quarry memo dated:21.08:2018 that it
was observed by the adjudicating authority thof,:ﬂ:i‘jgrcj’ﬁ"d;jﬁ'\ié_f“c;j-\yvos nat
matching with the amount mentioned in said sJ\pplv o[serv)ce and no
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remittance was ascertained. FIRCs being essential documents for arriving
at the status of remittance, issuance of the query memo by the
adjudicating authority were proper. In absence of remittance s’rc:’rus,' the
adjudicating authority was unable satisfying prima facie that the amount
claimed as refund is due to the applicant and hence non sanctioning the
amount of refund to the applicant/appellant on a provisional basis is
justifiable. Similarly, other deficiencies as mentioned in deficiency memo

makes refund untenable.

7. In view of the above, | reject the appeals filled by the appellant

and uphold the impugned orders.

8.  3rdiciehc GART ol T 315 31dTeT T FATeRT IR a{ieh & fehar ST ¢l

Both the appeals filed by the appellant stands disposed of in above

terms. e S )
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Entral Tax(Appeals)
Ahmedabad

By R.P.A.D.

To,

M/s. Contract Pharmacal Corporation India Private Limited,
Plot No.42, Panchratna Industrial Estate, Part-3,

Changodar, Sarkhej-Bavla Highway,

Ahmedabad-382213.

Copy to:
. The Chief Commissioner of Central Tax, Ahmedabad Zone.

1

2. The Commissioner of Central Tax, Ahmedabad - North.

3. The Additional Commissioner, Central Tax (System), Ahmedabad
North.

4. The Deputy Commissioner, CGST Division-IV,Ulariya,Sanand,
Ahmedabad - North.
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